IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JACK SERRATELLI : ClVIL ACTI ON
V.

H CK, MJSE, TATE & :
FURST, INC., et al. : NO 98-633

VEMORANDUM AND ORDER

BECHTLE, J. JUNE 4, 1998
Presently before the court are Defendants' notions to
di sm ss, Defendants' notions for an injunction and ot her
equitable relief, plaintiff Jack Serratelli's ("Plaintiff")
notion for default judgnment and the responses thereto. For the
reasons set forth below, the court will grant Defendants' notions
to dismss and for injunctions and will deny Plaintiff's notion

for default judgment.

BACKGROUND

Plaintiff, proceeding pro se, brought this civil action

agai nst Defendants®! seeking relief under a variety of federal and

1. The conplaint |lists the defendants as the foll ow ng

i ndi vidual s and business entities in this order: Hi ck, Mise, Tate
& Furst, Inc.; John R Tillotson; Irving Joel; Frank G eco;
Stetson Hats; Hat Co./Hat Brands, Inc.; MIller Brothers; Resistol
Hat Co.; Paul o Zaki a; Chapeus Vincente Cury, SA; Christian
Thomas; Rene Thomas & Fils; Lucien Waigneir, S.P.R L.; Peter

Serratelli; Dean Serratelli; Stein Brothers Inport & Export,
Inc.; Carence C. Newconer, U S. D.J.; Anthony H Cuerino; Donald
J. Rinaldi; Jack Serratelli, Senior; Maria Serratelli Smth; Anna

Mari e La Sapio. Several of the business entities have changed
names or are actually divisions of other business entities.



state laws.? Plaintiff first alleges Sherman Act and d ayton Act
antitrust clains against a nunber of the Defendants (the
"Antitrust Defendants").® Plaintiff alleges that after working
for his famly's business in the "Hat/Fur Felt industry” he

i ncorporated his own business, "Two Associates, Inc.," in 1992.
Plaintiff attenpted to solicit business by phone and letter from
a nunber of the Antitrust Defendants. Plaintiff's attenpts were
unsuccessful. According to Plaintiff, the Antitrust Defendants
utilized exclusive dealing contracts to suppress conpetition in
the Hat/Fur Felt industry. Plaintiff was then forced to dissolve
Two Associates, Inc. due to the Antitrust Defendants' refusal to

deal with Plaintiff.

2. This court has original jurisdiction over Plaintiff's federal
cl ai ns because they arise under federal law. 28 U S.C § 1331
The court has supplenmental jurisdiction over Plaintiffs state
law clains to the extent they formpart of the sane case or
controversy as the federal clains. 28 U S.C. 8 1367(a). The
court will discuss the lack of jurisdiction over certain specific
def endants in detail bel ow.

3. Those defendants include: H ck, Mise, Tate & Furst, Inc.; Hat
Co./Hat Brands, Inc.; MIller Brothers; Stetson Hats; Resistol Hat
Co.; John R Tillotson; Frank Greco; Irving Joel; Paul o Zaki a;
Chapeus Vincente Cury, SA; Christian Thomas; Rene Thomas & Fils;
Lucien Waigneir, S.P.RL.; Stein Brothers Inport & Export, Inc.;
and Peter and Dean Serratelli.

The court notes that Plaintiff brought a virtually identical
claimin another case against the foll ow ng defendants: Hat
Co./Hat Brands, Inc.; MIller Brothers; Stetson Hats; Resistol Hat
Co.; Frank Greco; Irving Joel; Paul o Zakia; Chapeus Vincente
Cury, SA; Christian Thomas; Rene Thomas & Fils; Lucien Wigneir,
S.P.RL.; and Stein Brothers Inport & Export, Inc. See
Serratelli v. Joel, Docket No. 97-cv-496 (" Serratelli 1").

A second virtually identical claimwas brought against all
the Antitrust Defendants. See Serratelli v. H ck, Mise, Tate &
Furst, Inc., Docket No. 97-cv-4767 (" Serratelli 11").
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Plaintiff next alleges that United States District
Court Judge C arence C. Newconer violated federal |laws and the
Federal Rules of G vil Procedure.* Plaintiff claims Judge
Newconer engaged in "m sconduct” during a previous civi
antitrust action that Plaintiff brought against many of the
present defendants. Plaintiff alleges that Judge Newconer
engaged in m sconduct by allowing an attorney to "practice before
this Federal bar when he was out of its jurisdiction," by not
hol ding certain hearings, by entering several orders and by
engaging in other judicial activity. Plaintiff alleges that
Judge Newconer's actions resulted in a denial of Plaintiff's
right to contract and his right to a trial by jury.

Plaintiff also alleges that defendants Anna Marie La
Sapio ("Ms. La Sapio") and attorney Anthony H. Guerino
("CGuerino") engaged in "coercion tactics" to defeat Plaintiff's

previous clains in Serratelli |, Serratelli Il and a civil action

Plaintiff filed in New Jersey against his brothers Peter and Dean
Serratelli (the "New Jersey Action"). Plaintiff alleges fraud
and violation of crimnal statutes. Plaintiff also alleges that
Ms. La Sapio and Guerino initiated a crimnal investigation of
Plaintiff related to a debt Ms. La Sapio clainmed Plaintiff owed
her. Plaintiff also alleges that Guerino engaged in violations
of state attorney ethics, inpersonated a District Attorney and

made settlenent offers to Plaintiff "evidencing the harassnent

4. Plaintiff brought a virtually identical claimagainst Judge
Newconer in Serratelli I1.




and coercive tactics to force plaintiff to withdraw his
conplaint.” (Conpl. { 48.).

Plaintiff also clainms attorney Donald J. Rinaldi
("Rinaldi") assisted Ms. La Sapio and Guerino in their
activities. Specifically, Plaintiff clains R naldi inproperly
w tnessed or effected the service of the Plaintiff of a conplaint
inacivil action instituted by Ms. La Sapio (the "Ms. La Sapio
Action"). Plaintiff also alleges R naldi then nade a settl enent
offer in the New Jersey Action "evidencing [Rinaldi's] direct
i nvol venent in coercing plaintiff to wwthdraw his civil action .

" (Compl. 71 55.) Plaintiff asserts that R naldi also
di scussed the withdrawal of the Ms. La Sapio Action as part of
the settlenment agreenent. Finally, Plaintiff alleges that
Ri nal di engaged in false allegations against Plaintiff in court
docunents and perpetrated fraud along with two New Jersey judges
by having "illegal restraints” put in place against him

Plaintiff also clainms that there are ongoi ng coercive
tactics to defeat his clains. Plaintiff clains that his sister
Maria Serratelli Smth ("Smth"), has sent himvarious mailings
that defanme and threaten himin violation of United States Codes.
Plaintiff alleges that the letters and postcards contai ned
statenents including: "send ne the nanmes of nedication [you're]
taking if any. | know you don't feel well." (Compl. 1
70.) (enphasis omtted); "Dear Cbnoxious." 1d. at § 70; "Send ne
nanmes of drugs you're taking. |1'Il help you." 1d. at § 70.

Plaintiff also alleges that Smth discussed in a letter selling a
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house she owned and giving sone of the proceeds to Ms. La Sapio.
Plaintiff alleges Smth made statenents including that she wll
"sell our house & settle dispute with Ms. La Sapio with noney."
(Conpl. 9 73.) Plaintiff alleges that Ms. La Sapio owes hima
debt and that Ms. Smith's "offer to defendant La Sapio [isS] a
means in which defendant La Sapio will have the financial
resources guaranteed to pay off the rest of the |loan owed to
plaintiff after all these years with interest, or else, in the
alternative defendant La Sapio wll| suffer through nore
l[itigation as the result of defendant Smth's action." [d. § 73
O her of Smth's letters included comments to Plaintiff such as
"Do not despair. Help is on the way. W will buy the '"lien
fromMs. La Sapio & rescind it."” 1d. {1 74. Plaintiff also
all eges that one letter contained the threat "Jack: For your own
sake open this." 1d. T 78.

Plaintiff also includes allegations that his brothers,
Peter and Dean Serratelli have wongly denied in court docunents
that Plaintiff played a role in the formati on and devel opnent of
Stein Brothers Inport & Export, Inc. Plaintiff alleges he was
pushed out of the business and that the business then turned its
focus towards the objective of nonopolizing the inport of raw
materials for the Hat/Fur Felt industry.

Plaintiff also alleges that his father, Jack
Serratelli, Sr., engaged in wongful business dealings at sone
time during the early to md-1980's. Plaintiff alleges Jack

Serratelli, Sr. engaged in enbezzlenment and m srepresentations
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involving Plaintiff's stock holdings in a fam |y owned conpany.
Plaintiff alleges that he never received conpensation for the
val ue of his shares in that conpany.

On February 5, 1998, Plaintiff filed his Conplaint.
Def endants have filed several notions, individually or in groups,
asking the court to dism ss the Conpl aint under Federal Rule of
Procedure 12(b)(6) and for an injunction barring Plaintiff from
filing additional conplaints with the court w thout |eave of
court. Also, Ms. La Sapio and Smth, both acting pro se, have
filed answers and counterclains along with their notions to
dismss. M. Smth also requests equitable relief fromthe

court.

1. DI SCUSSI ON

A. Def endants' ©Modtions to Disnss

1. St andar d
For the purposes of a notion to dism ss, the court nust
accept as true all well-pleaded allegations of fact in the
plaintiff’s conplaint, construe the conplaint in a |Iight nost
favorable to the plaintiff and determ ne whether “under any
reasonabl e readi ng of the pleadings, the plaintiff may be

entitled to relief.” Colburn v. Upper Darby Township, 838 F.2d

663, 665-66 (3d Cir. 1988), cert. denied, 489 U S. 1065 (1989)

(citations omtted). The court, however, need not accept as true
| egal conclusions or unwarranted factual inferences. Conley v.

G bson, 355 U. S. 41, 45-46 (1957). |If “it appears beyond doubt
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that the plaintiff can prove no set of facts in support of his
claimwhich would entitle himto relief,” the conplaint will be
di sm ssed. Conley, 355 U S. at 45.

2. Di scussi on

Plaintiff's Conplaint contains a nunber of clainms, sone
of which are not legally or factually related and nmany of which
| ack the essence of a genuine legal dispute. Plaintiff's factual
contentions are often vague or riddled wth | egal conclusions.
Many of the clains agai nst Defendants are unrelated and the
conplaint fails to state any independent jurisdiction for the
unrelated clains. The Conplaint does not articulate the specific
injuries Plaintiff suffered frommany of the allegedly w ongful
acts of which he conplains. Also, Plaintiff requests the sane
relief against all Defendants despite the differing clains
against them It is not clear that the Conplaint properly joins
the Defendants or that diversity jurisdiction exists over many of
the clainms. The court has given Plaintiff the requisite | eeway

accorded himin light of his pro se status. Haines v. Kerner,

404 U. S. 519, 520 (1972). However that |eeway is not wthout
limts. See e.q., Watts v. I.R S., 925 F. Supp. 271, 274-75

(D.N. J. 1996); Logan v. Stovall, No. 95-6952, 1996 W. 50550 (E.D.

Pa. Jan 31, 1996). The court has anal yzed the factual
al l egations, as best as they can be understood, in the |ight nost
favorable to plaintiff under the appropriate |egal theories.

Def endants have filed five notions to dismss. Sone of

the notions were filed by certain Defendants acting individually
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and others were filed in groups. In their notions, Defendants
put forth multiple reasons why the court should dismss the
Conplaint. The court will address the notions to dismss as to
each of the six counts contained in the Conplaint.

a. Fi rst Count

The court wll grant the notion to dismss this count
because Plaintiff's claimis barred by the doctrine of res
judicata. Each of the Antitrust Defendants nanmed in Count | of

t he Conplaint were naned as defendants in Serratelli 1. Wth

t he exception of Hi ck, Mise, Tate & Furst, Inc., John R
Tillotson and Peter and Dean Serratelli, all of the Antitrust

Def endants were al so naned as defendants in Serratelli | as well.

Bot h previ ous cases contained al nost identical allegations of
antitrust violations, nanely a refusal to contract with
Plaintiff's corporation. Both of those cases were dism ssed, the
second explicitly with prejudice. The Suprene Court has stated
that "[u]nder res judicata, a final judgnent on the nerits of an
action precludes the parties or their privies fromrelitigating

i ssues that were or could have been raised in that action.”

Allen v. McCurry, 449 U S. 90, 94 (1980). The court further

noted that the doctrine of res judicata serves to "relieve
parties of the cost and vexation of multiple |lawsuits, conserve
judicial resources, and, by preventing inconsistent decisions,
encourage reliance on adjudication.” 1d. at 94. The court finds
that the doctrine of res judicata applies to Plaintiff's

antitrust claimand so it is barred.
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Additionally, Plaintiff's Conplaint fails to state a
claimunder antitrust laws. Plaintiff alleges he solicited
busi ness for his conpany by letter and phone contacts with sone
of the Antitrust Defendants. Plaintiff further alleges that the
Antitrust Defendants refused to contract with his conpany.
Plaintiff's Conplaint purports to bring suit under Section 1, 2
and 6(a) of the Sherman Act as well as the Cayton Act. The
facts as stated in the Conplaint allege what appears to be a
refusal to deal. A concerted refusal to deal is a violation of
Section 1 of the Sherman Act. However, the Conpl aint does not
al l ege the crucial elenent of a Section 1 claim-a conbination or
conspiracy. 15 U S. C 8 1. Plaintiff only alleges that the

Antitrust Defendants refused to contract with his conpany. As

Judge Newconer previously observed in Serratelli |, the

i ndi vidual Antitrust Defendants' refusal to deal with Plaintiff
as alleged in the Conplaint is not an antitrust violation. The
court will dismss the clains against the Antitrust Defendants.

b. Second Count

Judge Newconer has filed a notion to dism ss the
Conpl aint. The Conplaint alleges "m sconduct” by Judge Newconer

in his role presiding over Serratelli I. The court wll grant

the notion to dismss for three reasons.
First, the Conpl aint agai nst Judge Newconer is barred
by the doctrine of res judicata. Plaintiff's conplaint in

Serratelli Il included a virtually identical claimagainst Judge

Newconmner . In Serratelli 11, the claimwas disnm ssed with
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prej udi ce because Judge Newconer was imune from suit under the
factual allegations. Again, the doctrine of res judicata applies
to Plaintiff's claimagai nst Judge Newconer and the purposes of
that doctrine are served by applying it in this case.

Second, even if the court were to evaluate the ruling
bel ow anew, Plaintiff's claimagai nst Judge Newconmer would stil
be barred under the doctrines of sovereign and absolute i munity.
The Conpl aint alleges that Judge Newconer engaged in m sconduct

whil e he presided over the case in Serratelli I. Plaintiff has

sued Judge Newconer in both his official and individual capacity.
Under the doctrine of sovereign imunity, the United States or
its enployees acting in their official capacity are imune from

suit absent express consent to such a suit. See, e.qg., Glbert

v. DaGrossa, 756 F.2d 1455, 1458 (9th G r. 1985)(noting "a suit
against I RS enployees in their official capacity is essentially a
suit against the United States. As such, absent express
statutory consent to sue, dismssal is required")(citation
omtted). No such express consent can be found with regard to
Plaintiff's claim Furthernore, Judge Newconer is immune in his
i ndi vi dual capacity under the doctrine of absolute inmunity
because he acted as a judicial officer and did not act in the

cl ear absence of all jurisdiction. The Suprene Court has noted
that "[a] judge w il not be deprived of immunity because the
action he took was in error, was done maliciously, or was in
excess of his authority; rather, he wll be subject to liability

only when he has acted in the 'clear absence of all
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jurisdiction."" Stunp v. Sparkman, 435 U. S. 349, 356-57
(1978)(citation omtted). The court notes that a judge is not

i mune froma suit for injunctive relief. Pulliamv. Allen, 466

U S 522, 536-543 (1984). Wiile Plaintiff's prayer for relief
alludes to the fact that he "wishes to be free from'ill egal
permanent restraints," the Conplaint does not allege that Judge
Newconer was responsi ble for inplenenting such ongoing
restraints. Froma reading of the Conplaint inits entirety, it
appears those restraints were the result of a state court order
rather than an order entered by Judge Newconer. Thus, to the
degree that the Conplaint could possibly be interpreted to
request injunctive relief fromJudge Newconer in lifting such
restraints, the court would be unable to conpel Judge Newconer to
vacate such a state court order. Therefore, the Conplaint fails
to state a claimfor which relief could be granted. Accordingly,
Judge Newconer is imune fromPlaintiff's clains in Count Il
Third, the Conplaint fails to state a legally
cogni zabl e cl ai m agai nst Judge Newconer. The actions alleged in
the Conplaint as "m sconduct” appear to be nothing other than the
judicial adm nistration of a case. Under the Rules Enabling Act,
the Federal Rules of G vil Procedure "shall not abridge, enlarge
or nodify any substantive right." 28 U S C 8§ 2072. Thus, to
the degree Plaintiff alleges Judge Newconer did not conply with
federal or local rules of procedure, such allegations would not

give rise to a private right of action. See, e.qg., Van Skiver v.

H1l, No. 96-1313, 1997 W. 86333, at *4 (D. Kan. Feb 24,

11



1997) (hol ding that "the Federal Rules of Civil Procedure . . . do
not create any private, federal cause of action."). Likew se,
Judge Newconer's dismssal of Plaintiff's civil case does not
give rise to a constitutional civil rights action. If Plaintiff
was dissatisfied with the results of the case or any rulings

t herein, the appropriate nethod of chall enge woul d have been

t hrough the appeal s process. The court will dism ss the clains
agai nst Judge Newconer.

C. Thi rd Count

In Plaintiff's third count, he alleges clai ns agai nst
Ms. La Sapio, Guerino and Rinaldi. Modst of the allegations
contained in this count fail to state a claim The main
allegation in this count is that these three defendants utilized
a New Jersey crimnal investigation and a New Jersey civil action
against Plaintiff in an attenpt to defeat the antitrust clains
contained this Conplaint and Plaintiff's previous conplaints in

Serratelli | and I1. Plaintiff alleges that Ms. La Sapio and

Guerino, acting as her attorney, "maliciously pursufed]
unsubstanti ated all egations" against him"with the expressed

pur pose of 'breaking' himin order to defeat his clains as stated
inthis conplaint.” (Conpl. Y 43.) The court will assess this
cl ai munder the theory of nmalicious prosecution, rather than an
abuse of process, because Plaintiff alleges that these three
defendants instituted civil and crimnal actions against himfor

an i nproper purpose. Conpare Tedards v. Auty, 557 A 2d 1030,

1034 (N.J. Super. A D. 1989)("An action for malicious abuse of
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process will |ie against one who uses a wit after its issuance
solely to coerce or injure the defendant"). Because the rel evant
acts which Plaintiff alleges occurred in New Jersey, in this case
New Jersey | aw woul d apply. New Jersey case |aw di stingui shes
bet ween nmal i ci ous prosecution of crimnal cases and civil cases.
The el enents of a malicious prosecution action for a crim nal
case are that: "(1) a crimnal action was instituted by
defendant, (2) it was actuated by nmalice, (3) there was an
absence of probable cause for the proceeding, and (4) it was

termnated favorably to the plaintiff." JEM Marketing, LLC v.

Cellular Telecomm Indus. Ass'n, 705 A .2d 798, 804 (N.J. Super.
A D. 1998)(citing Lind v. Schmd, 337 A .2d 365 (N.J. 1975)). To

state a claimfor malicious prosecution of a civil case, "the
plaintiff nmust establish that the original suit (1) was
instituted wi thout reasonable or probable cause; (2) was
notivated by malice; (3) termnated favorably to the plaintiff in
the malicious prosecution action; and (4) resulted in a 'special

grievance' to the plaintiff." Gri v. Rutgers Cas. Ins. Co., 641

A .2d 1112, 1115 (N.J. Super. A D. May 24, 1994)(citing Mayfl ower
I ndus. v. Thor Corp., 83 A 2d 246 (Ch. Dev. 1951), aff'd, 89 A 2d

242 (N.J. 1952)). Thus, the key distinction between a malicious
prosecution case regarding a civil case and one regarding a
crimnal case is that a Plaintiff nust denonstrate a "speci al
grievance" in the civil context. The Suprenme Court of New Jersey
has stated that a "special grievance consists of interference

with one's liberty or property.”" Penwag Property Co., Inc. v.
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Landau, 76 N.J. 595, 598, 388 A 2d 1265, 1265 (N.J. 1978). The
court noted that "[c]ounsel fees and costs in defending the
action maliciously brought may be an el enent of danage in a
successful malicious prosecution, but do not in thenselves
constitute a special grievance necessary to nmake out the cause of
action." Penwag, 388 A 2d at 1266. Plaintiff's claimfails
because he has not alleged an intereference with Iiberty or
property as a result of Ms. La Sapio's civil suit that would
constitute a special grievance. By Plaintiff's own allegations,
the civil action was "closed out or admnistratively dismssed."
(Conpl. 9 44.) Plaintiff has not stated a clai munder New Jersey
| aw for malicious prosecution of Ms. La Sapio's civil conplaint.
The additional clains against Guerino and Rinaldi also
fail to state a claimfor which relief may be granted. According
to the Conplaint, Anthony Guerino represented Ms. La Sapio in a
civil action she brought against Plaintiff and Donal d R nal di
represented Peter and Dean Serratelli against a New Jersey civil
action brought by Plaintiff. Plaintiff alleges fraud, violation
of attorney ethics rules and crimnal statutes. D sregarding the
| egal conclusions stated in the Conplaint, the factual basis for
his clains against Guerino are that he inpersonated a district
attorney in an letter witten to Plaintiff in February of 1993
and attenpted to secure a $15, 000. 00 paynent fromPlaintiff for
M's. La Sapio. Regardless of whether New Jersey or Pennsylvani a
common |aw fraud applies, both require that the Plaintiff satisfy

t he el enent of reliance. Li ght ning Lube, Inc. v. Wtco Corp., 4
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F.3d 1153, 1182 (3d Cr. 1993)("The elenents for actionable fraud
under New Jersey |law are proof that the defendant made (1) a
material m srepresentation of present or past fact (2) with

know edge of its falsity (3) with the intention that the other
party rely thereon (4) and which resulted in reasonable reliance

by plaintiff"); Trans Penn Wax Corp. v. MCandless, 50 F.3d 217,

232 (3d Cir. 1995)("Pennsylvania law requires the plaintiff
alleging fraud to prove the follow ng elenents by clear and
convincing evidence: (1) a msrepresentation; (2) a fraudul ent
utterance of it; (3) the maker's intent that the recipient be

i nduced thereby to act; (4) the recipient's justifiable reliance
on the msrepresentation; and (5) damage to the recipient

proxi mately caused.")(quotation omtted). Plaintiff does not
claimthat he relied on the alleged m srepresentation. Plaintiff
never settled his case nor does he allege that he acted in any
other way in reliance of the msrepresentation. Plaintiff also
al l eges that both Guerino and Rinaldi nade or were sonmehow
involved in settlenment offers related to his clains agai nst Peter
and Dean Serratelli. A settlenment offer is a routine matter
during the course of litigation. Such offers are often
encouraged by courts to am cably resol ve di sputes between the
parties and | essen the burden on court systens in general. To
the extent that such comrunications could have viol ated attorney
ethics rules or crimnal laws, that issue is not properly before
this court and, according to the Conplaint, Plaintiff has already

proceeded t hrough the appropriate state |egal nmechani sns for

15



redress. (Conpl. § 51; 59.) Plaintiff also alleges R naldi
inproperly filed a counterclaimagainst himin Plaintiff's civil
action against his brothers, wongly served himw th process and
commtted other procedural errors in that |egal proceeding.
Again, to the extent that these clains could be actionable, they
rai se i ssues which should have been addressed in the New Jersey
court systemduring the course of that litigation.

In addition to the fact that nost of the allegations in
this count do not state a claim there does not appear to be
di versity jurisdiction over the surviving allegations in this
count. This count does not allege any federal cause of action
agai nst these defendants and its relation to the federal clains
agai nst the Antitrust Defendants and Judge Newconer is
tangential, at best. This presents an issue of m sjoinder of
parties, in which case the proper renmedy woul d be the severance
of such parties. Fed. R Cv. P. 21. Jurisdiction over these
separate claims cannot stand on supplenental jurisdiction because
they do not formpart of the sane case or controversy as the
antitrust clains or the federal procedural and constitutional
i ssues asserted agai nst Judge Newconer. Therefore, the court
nmust eval uate whether it has independent jurisdiction over the
defendants named in the third count. While the defendants in
this count appear to neet the diversity of citizenship
requirenent of 28 U . S.C. § 1332, the issue of the requisite
jurisdictional anmpbunt presents nore difficulty. As noted above,

Plaintiff's prayer for relief enconpasses all Defendants,
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regardl ess of nature of the clains against them Thus, the court
must assess the anmount in controversy for the clains in this
count independently fromthe clai nms agai nst ot her defendants.

The court finds that even if Plaintiff were to prove the
allegations in this count, he would be unable to neet the
jurisdictional anpbunt to satisfy the requirenents for diversity

jurisdiction. Colunbia Gas Transm ssion Corp. v. Tarbuck, 62

F.3d 538, 541 (3d Cir. 1995)("if, fromthe face of the pleadings,
it is apparent, to a legal certainty, that the plaintiff cannot
recover the anount clainmed, or if, fromthe proofs, the court is
satisfied to a like certainty that the plaintiff never was
entitled to recover that anount, and that his claimwas therefore
colorable for the purpose of conferring jurisdiction, the suit
will be dismssed"). Most of Plaintiff's clains in this count
fail to state a claimon which this court could grant relief, as
di scussed above. The remaining claimis that Ms. La Sapio and
GQuerino filed a crimnal conplaint against Plaintiff, which was
di sm ssed follow ng an investigation. Plaintiff does not allege
any damages fromthe investigation, nor does he allege that he
was charged with a crinme, arrested or otherw se incarcerated
Even if Plaintiff's claimregarding Ms. La Sapio's civil action
agai nst himcould be sustained, Plaintiff fails to allege any
damages and only states that the civil case was dism ssed. The
civil action involved an all eged debt of $15,000.00, far bel ow
the jurisdictional amount. Plaintiff's other allegations of

of fers made and i nproper service, likewse fail to state any
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damages that the court could calculate as fulfilling the anount
in controversy requirenent contained in 28 U. S.C. § 1332. To the
extent that Plaintiff's clains in his third count could otherw se
survive the instant notion to dismss, the court is unable to
sustain jurisdiction over the defendants nanmed in this count.
Therefore, the court wll dismss the clains against Ms. La
Sapi o, Guerino and Rinal di.

d. Fourth Count

Plaintiff's Conplaint fails to state a cl ai m agai nst
his sister Maria Serratelli Smith. Plaintiff alleges that
letters Ms. Smth sent to himwere intended to intimdate, harass
and defame himin order to coerce himinto wthdrawi ng his
Conplaint. Not one of Plaintiff's allegations contains a
statenment which could be construed as a threat, even when read in
a light nost favorable to Plaintiff. For exanple, Plaintiff
al l eges that she attenpted to intimdate himvia a postcard
stating "Do not despair. Help is onits way. W will buy the
"lien" fromMs. La Sapio &rescind it.” (Conpl. T 74.) M.
Smth's all eged statenent conveys what appears to be concern for
Plaintiff's welfare and the details of an attenpt to settle
financial i1ssues with Ms. La Sapio, not a threat.

As to Plaintiff's clainms for defamation, the cl osest
any of the statements cone to defamng Plaintiff is the use of
the salutation "Dear (Cbnoxious" on a postcard addressed to
Plaintiff and references to Plaintiff's possible illness and

medi cati on therefore. Ms. Smith's use of the term "obnoxi ous" is

18



a statenent of opinion without inplication of underlying facts

and so it is not defamatory. See Gordon v. lLancaster Osteopathic

Hosp. Ass'n, Inc., 489 A 2d 1364, 1369 (Pa. Super. 1985)(stating

"[o]pinion without nore is not actionable |ibel"™ and that "our
court has held that conmmuni cations which may annoy or enbarrass a
person are not sufficient as a matter of law to create an action
in defamation"). The references to Plaintiff's nedica

condition, such as "I know you don't feel well" and "send ne the
nanmes of drugs you're taking. |I'Il help you," do not rise to the
| evel of a defamation. Under Pennsylvania |law, "a statenent is
defamatory if it tends to harman individual's reputation so as
to lower himin the estimation of the community or deter third

persons from associating or dealing with him" 12th Street Gym

Inc. v. Ceneral Star Indem Co., 93 F.3d 1158, 1163 (3d Gr.
1996) (quotations onmtted). Even if Plaintiff's allegations are
true, Ms. Smth's inquiries into Plaintiff's health do not, on
their face, injure Plaintiff's reputation. Thus, the facts as
alleged in the Conplaint fail to support Plaintiff's clains under
the fourth count. Additionally, the court would be unable to
sustain diversity jurisdiction over the clains against Ms. Smth,
in that the anbunt in controversy requirenent of 28 U S.C. § 1332
could not be nmet under the facts as alleged. The court wll

dism ss the clains against Ms. Smith

e. Fifth Count

The clainms in the fifth count fall into two categories.

First, Plaintiff alleges that his brothers Peter and Dean
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Serratelli commtted perjury by submtting affidavits to the
court that denied the fact that Plaintiff conducted business
dealings with Stein Brothers Inport & Export, Inc. Even if
Plaintiff's allegations that he "gave explicit gui dance and
instruction” to his brothers are true they do not state an

i ndependent ground for relief. Second, the Conplaint alleges
that Plaintiff was "pushed out” of the business so that Stein
Brothers Inport & Export, Inc. could engage in the alleged
antitrust activity. Again, this allegation does not state an
i ndependent ground for relief other than that set forth in the
Conplaint's first count as addressed by the court. The court
wWill dismss the clains in this count.

f. Si xth Count

Plaintiff's sixth count is against Jack Serratelli Sr.
Plaintiff brings suit for alleged enbezzl enents by Jack
Serratelli Sr. which occurred in the early and m d-1980's and
fraudul ent i nducenent of Plaintiff to sign securities docunents
in 1981. Plaintiff becane aware of the all eged enbezzl enent
around the years 1983-84. (Conpl. 11 89-94.) Plaintiff also
al | eges he was coerced into resigning his position in the
famly's conpany and stock hol di ngs, which occurred in 1985.
From a reading of the Conplaint, it appears that Plaintiff's
clainms arose in either Pennsylvania or New Jersey, both of which
have statutes of limtations that would bar these clains. Under
Pennsyl vania |l aw, an action for fraud nust be brought within two

years. 42 Pa. Cons. Stat. Ann. 8§ 5524(7). A contract action
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must be brought within four years. 42 Pa. Cons. Stat. Ann. 8§
5525. The New Jersey statute of limtations for a fraud action
is six years. N.J. Stat. Ann. 8 2A:14-1. The New Jersey statute
of limtations for a contract action is also six years. N.J.
Stat. Ann. 8 2A:14-1. Plaintiff alleges no facts which would
toll the applicable statute of limtations. Thus, Plaintiff's
claimas alleged in his sixth count is barred by the statute of
limtations. The court will dismss the clainms against Jack
Serratelli, Sr.

B. Def endants' ©Motions for an | njunction

The majority of Defendants have filed notions to enjoin
Plaintiff fromfiling future civil actions or further pursuing
the present case. Although the renmedy of an injunction against
the filing of future conplaints is an extraordi nary one, the
court wll nonetheless grant the notions. As noted above, all of
the Antitrust Defendants in the first count have defended two or
three civil actions based on the sane grounds, including this
one. Judge Newconer has now faced two suits which have included
identical clains. Al of the clains in the first and second
counts were previously found to be without nerit in a final
judgnent by a court of conpetent jurisdiction. Plaintiff's
actions have denonstrated contenpt for the authority of federal
courts in issuing final orders and a disregard for the procedures
that enable it to properly function.

Wil e the remaining counts raise new issues, it is

apparent fromthe face of the Conplaint and the nature of this
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action that Plaintiff's intention is to harass those Defendants
named in the new counts. For exanple, in count four Plaintiff
states "[a]Jt this tinme, in lieu of plaintiff filing crim nal
harassnent charges agai nst defendant Maria Serratelli Smth; only
t hrough a confession for the sins of her soul before a jury can
she obtain absolution.”™ (Conpl. T 79.) The Conplaint also
states that "Plaintiff |ooks upon defendant Smth's offer to
defendant La Sapio [to pay Ms. La Sapio the disputed debt] as a
means in which defendant La Sapio will have the financial
resources guaranteed to pay off the rest of the |loan owed to
plaintiff after all these years with interest, or else, in the
alternative defendant La Sapio wll| suffer through nore
litigation as a result of defendant Smth's action.” (Conpl. ¢
73.) Plaintiff's viewthat litigation is a neans by which to
extract confessions of sin from Defendants or as a nmechani sm

t hrough which to inflict suffering upon Defendants is one which
t he court cannot condone.

As a whole, the court finds that Plaintiff continues to
engage in vexatious, bad faith litigation that mani fests an
intention to harass the Defendants. Although Plaintiff proceeds
pro se, the court is not w thout recourse to prevent the
conti nuation of such abusive litigation, although such a sanction

should be narromy tailored. See, e.qg., Matter of Packer Ave.

Assocs., 884 F.2d 745, 746 (3d G r. 1989)(noting power of
district court to "issue injunctions restricting the filing of

meritless pleadings by litigants where the pl eadi ngs raise issues
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identical or simlar to those that have already been adjudi cated.
However, such injunctions are extrene renedi es and shoul d be
narromy tailored and sparingly used.")(citations omtted).
Plaintiff has had notice of the pending notions for injunctions
and has filed a response to one of the notions. (PIf.'s Mem
Qop. to Mot. by Judge Newconer.) The court will enjoin Plaintiff
fromfiling any conplaint simlar or identical in substance

agai nst Defendants unless Plaintiff obtains previous witten

| eave of the court to do so. Such injunctive relief wll provide
t he Defendants, as well as the court, relief fromfuture
repetitive and harassing civil actions, while remaining narrowy
tailored to permit Plaintiff access to the court for neritorious
filings.

C. Plaintiff's Mtion for Default

Plaintiff has filed a notion for default against a
nunber of the Defendants. Default judgnent is a disfavored
nmet hod of adjudication, particularly where a defendant can
establish a neritorious defense and a plaintiff has not incurred

prejudice as a result of the default. See Entasco Ins. Co. v.

Sanbrick, 834 F.2d 71, 73 (3d Gr. 1987). Plaintiff does not

al | ege how he has been prejudiced by the delay in Defendant's
response. Furthernore, the court has determ ned that the
Conplaint either fails to state a clai magai nst Defendants or
fails to establish jurisdiction over Defendants. The court wll

deny Plaintiff's notion for default.
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D. Pro Se Defendants' Counterclains and Mtions for
Equi t abl e Reli ef

In addition to her request for an injunction agai nst

future harassment through civil litigation, Defendant Ms. La
Sapi o, acting pro se, has filed what the court will construe as a

counterclai magainst Plaintiff for $50,000.00 in nental anguish
fromthe Plaintiff in relation to the $15, 000. 00 debt she all eges
Plaintiff owes her. (La Sapio Answer at 2.) Also, both Ms. La
Sapio and Smith request that the court enable Ms. La Sapio to
collect her debt. Smth also petitions the court to direct the
Plaintiff to undergo psychiatric evaluation and to declare him
mentally inconpetent. To the extent that Ms. La Sapio and Smith
request the court to renedy the issue of the $15, 000.00 | oan,
according to their filings Ms. La Sapio has already litigated
the matter fully in a New Jersey state court and obtained a

j udgnent against Plaintiff. She states that they have had
difficulty executing on the that judgnent. The proper procedure
in that instance would be for Ms. La Sapio to seek the
appropriate renedy in a state court under the rel evant execution
of judgnment law rather than litigate the matter in this
proceeding. Also, Ms. La Sapio's reference to a counterclaimis
not sufficiently pled to warrant the relief sought. As to
Smth's personal concerns for her brother's welfare, even if they
were couched in the terns of a counterclaim the proper procedure

would be for her to determ ne what relief she could obtain and
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pursue that relief through the appropriate state | aw nechani sns,

rather than seek relief in this court.

L. CONCLUSI ON

For the foregoing reasons, the court will grant
Def endants' notions to dismss and for injunctions and will deny
Plaintiff's notion for default judgnent.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

JACK SERRATELLI : CIVIL ACTION
V.

H CK, MJSE, TATE & :
FURST, INC., et al. : NO. 98-633

ORDER
AND NOW TO WT, this 4th day of June, 1998, upon
consi deration of Defendants' notions to dismss, Defendants' notions
for an injunction, plaintiff Jack Serratelli's ("Plaintiff") notion
for default judgnment and the respective responses thereto, IT IS
ORDERED t hat :
1. Def endants' notions to dism ss are GRANTED and
Plaintiff's Conplaint is DOSMSSED in its entirety.
2. Def endants' notions for an injunction are GRANTED.
Plaintiff is hereby ENJONED fromfiling any
conplaint simlar or identical in substance agai nst
Def endants unl ess Plaintiff obtains a previous
witten court order permitting himto do so. The
court will retain jurisdiction over this case for
t he purposes of ensuring conpliance with this Order.
3. Plaintiff's notion for default is DENI ED.
4, Def endants Anna Marie La Sapio and Maria Serratelli
Smth's remai ning notions and counterclains are

DENI ED.

LOU S C. BECHTLE, J.



